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Calendar
October 4-Denver Bar Association regular monthly luncheon meeting,
12:15 P.M.
October 14, 15 and 16-Colorado Bar Association annual meeting, Broadmoor Hotel, Colorado Springs.

50th Annual Meeting of Colorado Bar Association
The Broadmoor Hotel, Colorado Springs, October 15-16, 1948.
District Judges Association-Annual Meeting, October 14, 1948.
County Judges Association-Annual Meeting, October 14, 1948.
District Attorneys Association-Annual Meeting, October 15, 1948.
Entertainment
Friday Noon-"A Phenomenal' Extravaganza" offered by Law Club of
Denver.
Friday Evening-Ice Show at Ice Palace. Dancing-Ballroom.
Saturday Evening-Dancing-Ballroom.
The above events are free to members of the association and their families and guests. The Broadmoor offers swimming, golfing, horseback
riding and other sports at the usual rates.
Meals
Luncheons-Friday Noon, $2.50 per person, Law Club Program. Saturday
Noon, $2.50 per person; the Hon. J. Douglas Stanfield, speaker.
Banquet-Saturday Evening, 7:00 P.M., $3.25 per person; Judge Orie L.
Phillips, speaker. (Informal)
Hotel Accommodations
Broadmoor Hotel, Colorado Springs-Convention Hotel. Overflow will be
accommodated at other hotels in the city. Rates for this meeting will
be: Single rooms, $7.50; double rooms, $12.00; Lanai suites, $,16.00.
All reservations should be addressed to Manager, Broadmoor Hotel.
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Schedule of Meetings
Board of Governors-Thursday, October 14, 1948, at 2:00 p. m. Friday, October 15, 1948, at 10:30 a. m. (Fifth Floor Suite).
District Judges Association-Thursday, October 14, 1948, at 10:00 a. m.
(Palm Court).
County Judges Association-Thursday, October 14, 1948, at 10:00 a. m.;
Friday, October 15, 1948, at 10:00 a. m. (Little Theatre).
District Attorneys Association-Friday, October 15, 1948, at 10.00 a. m.
(Palm Court).
General Open Meetings-Friday, October 15, 1948, at 10:00 a. m. and
2 p. in.; Saturday, October 16, 1948, at 10:00 a. m. and 2:00 p. m.
(Little Theatre).
Junior Bar-Friday, October 15, 1948, at 10:00 a. m. (Golf Club).
Probate, Real Estate and Trust Section-Friday, October 15, 1948, at
10:00 a. m. (Little Theatre).
Water Section-Friday, October 15, 1948, at 10:00 a. m. (Ballroom).
Thursday, October 14, 1948

10:00 a.m. District Judges Association-Conference. Judge Harold H. Davies,
Littleton, President, presiding.
10:00 a.m. County Judge Association-Judge C. M. Somerville of Hugo,
President, presiding. Meeting called to order. Round table discussion
of problems of the County Judge.
2:00 p.m. Board of Governors-Fifth Floor Suite.
Friday, October 15, 1948
10:00 a.m. Little Theatre-Thomas M. Burgess, President, will open the
convention by introducing J. Lindsay Patton, D.D., Rector, Grace Episcopal Church, Colorado Springs, who will conduct a short program
commemorating half a century of Assocaticn activities and the contributions of leaders of the Bar. George H. Wilkes, Vice-President,
presiding after the commemoration program. Immediately following:
Joint meeting of the Section on Probate and Trust Law, Albert S.
Isbill, Chairman, and Section on Real Estate Title Standards, Edwin J.
Wittelshofer, Chairman. Business meeting and election of officers.
Speakers-Charles A. Baer: "Proposed Wills Pamphlet"; T. Robert
Taylor: "Illegal Investments by Prudent Men"; Edwin C. Wittelshofer:
"Real Title Standards."
10:00 a.m. Water Section-Ballroom. Malcolm Lindsey of Denver, Chairman, presiding.
Speakers-Jean Breitenstein: "The Proposed Underground Water Code";
A. W. McHendrie: "The Upper Colorado Basin Compact."
10:00 a.m. District Attorneys Association-Palm Court. Irl Foard of Colorado Springs, President, presiding.
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10:00 a.m. Junior Bar Section-Golf Club. H. Harold Calkins of Denver,
President, presiding. General business meeting and election of officers.
10:30 a.m. Board of Governors-Fifth Floor Suite. Thomas M. Burgess of
Colorado Springs, President, presiding.
12:00 m. Entire Association Luncheon-Dining Room. Frank Dolan of
Boulder, Vice President, presiding. The Law Club of Denver will present "A Phenomenal Extravaganza." Charles J. Beise, President; Harry
S. Silverstein, Jr., Program Chairman.
2:00 p.m. General Open Meeting-Auspices of Junior Bar Section. H. Harold Calkins, President, presiding. Interim report on proposed State Bar
Act by Sydney E. Shuteran, Chairman, Committee on Integration of
the Bar. Report of Committee on Fee Schedules-Ben S. ,Vendelken,
Colorado Springs, Chairman, followed by forum discussion on minimum
fees.
Speakers-Ben S. Wendelken, Herbert A. Alpert of Fort Collins, William Rann Newcomb, Denver.
8:00 p.m. Ice Show-Broadmoor Ice Palace. Auspices of El Paso Bar Association.
9:30 p.m. Dancing-Ballroom.
Saturday, October 16, 1948
10:00 a.m. General Open Meeting-Little Theatre. Auspices of Committee
on Judicial Administration. Jean Breitenstein of Denver, Senior VicePresident, presiding. Philip S. Van Cise, of Denver, will conduct the
meeting.
12:00 m. Entire Association Luncheon-Dining Room. Thomas M. Burgess
of Colorado Springs, President, presiding.
Speaker: Hon. J. Douglas Stanfield, Special Advisor to United Nations
on International Law, "The New World of Justice."
2:00 p.m. General Session-Little Theatre. Frederick M. Emigh, of Durango,
presiding. Thomas M. Burgess, President's address and report of activities of Board of Governors. Report of Nominating Committee. Unfinished Business. New Business. Resolutions. Amendment to By-Laws.
Real Estate Standards. Special Orders. Election of Officers. Adjournment.
6:00 p.m. Cocktail Party-Mezzanine. Compliments of the Broadmoor Hotel.
7:00 p.m. Annual Banquet-Ballroom. Thomas M. Burgess of Colorado
Springs, President, presiding. Presentation of guests and new officers
of Association.
Speaker-Hon. Orie L. Phillips of Denver, Colorado. Judge Phillips,
who is well known to members of the Association as Circuit Judge of
the Tenth Judicial Circuit, will have as his subject, "International Order
and Justice Under Law."
9:30 p.m. Dancing-Ballroom.
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New Program of Colorado Bar Association
By

THOMAS

M.

BURGESS,

President

During the past year the Officers and Board of Governors of the Colorado
Bar Association have devoted considerable attention to an expansion of
programs for the benefit of the individual members, and looking toward
effective internal organization of the Association.
On June 7, 1948, the Board of Governors approved a plan of expanded
activities and some reorganization. At the same time the Board appointed
a committee of its members to work out the details of the program for presentation to the Annual Convention. The committee appointed consisted
of the President, the President Elect, the Secretary, and 'W. Clayton Carpenter
of the Denver Bar.
In order that all members of the Association may be advised as to the
contents of the proposed program, your attention is urgently invited.
Executive Secretary

It has been recognized for sometime that the affairs of the Association
cannot continue to successfully function with the services of practically an
Honorary Secretary. Membership has more than trebled in the past ten
years. The mechanics of handling correspondence and office routine now
demands all of the time which our Secretary can afford to devote to the
affairs of the organization. It leaves him with no time to develop publications or to handle programs of Bar improvement; nor should we expect him
to constantly leave his-practice in order to handle our affairs.
It therefore seems that any program for expansion of activities of the
Association or for improvement in existing programs is dependent upon the
establishment of an office of Executive Secretary with adequately paid fulltime employees to devote their undivided attention to the affairs of the
Association.
The Denver Bar Association has come to the same conclusion and with
this unanimity of opinion it has been decided to establish the office of Executive Secretary, with the person appointed to serve as Secretary of the Denver
Bar Association and as Secretary of the Colorado Bar Association, with the
expenses of the office to be equally split between the two organizations. It
is estimated that the cost to the Colorado Bar Association for this item will
be approximately $2500.00 per year.
Mr. John Poyen of the Denver Bar was appointed Executive Secretary
of the Denver Bar Association, effective as of August 1, 1948. He has been
appointed Executive Secretary of the Colorado Bar Association and will
assume his duties as such on October 1, 1948,
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Publications
DICTA and Loose Leaf Service are at the present time the only publications of the State Bar Association. For several years in the past it was possible to publish the current Supreme Court Reports through a contract with
a Denver newspaper. A year ago the contract price was increased so high
that it was impossible to continue that publication. There is an ever increasing demand and need for prompt information as to the decisions of our
highest tribunal.
There is also a definite need, during sessions of the Legislature, for the
distribution of information on legislative matters.
It is, therefore, -proposed to continue the loose leaf service on Rules of
Procedure and Real Estate Title Standards, and related subjects.
It is also proposed to publish a weekly pamphlet to be issued through
the Secretary's Office for distribution to all members of the Association, which
pamphlet shall contain the decisions of our Supreme Court as rendered that
particular week, together with general Bar Bulletins and head-notes on new
cases in the United States Supreme Court, and information on current important matters.
It is also proposcd to provide a legislative servicc, which will promptly
give each week the copies of all bills passed by the Legislature during the
week, except appropriation bills.
In order to provide these services, it may be necessary to discontinue
DICTA as an organ of the State Bar Association.
It is estimated after conferences with printers and the gathering of
information, that ihe cost of these services in publications will be approximately $4,300.00 per year. The present publication and mailing costs are
approximately $2,000.00 per year.

General
It is proposed to formulate and inaugurate a sound public relations
program. The American Bar Association has recommended such programs
and several of the State and large city Bar Associations have been successful.
The Public Relations Committee has been working on programs for
the past year, and making comprehensive studies. It is now time to inaugurate a set of programs with the general purpose of securing more favorable
public reactions toward the Bar as a whole.
It will be necessary to conduct a revival campaign on improvement of
Judicial Administration. In order to carry through the work of the Judiciary
Committee, public sentiment must be aroused in favor of the plan, and since
it is the program of the State Association, it is our obligation to arouse that
public sentiment.
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It is proposed to establish a thoroughly active and potent committee on
Unauthorized Practice. It is well known that many laymen throughout the
entire State, in all walks of life, are practicing law without a license. The
work of the present committee has been ineffective because of the lack of
means of properly clearing their work through the office of the Secretary.
The Executive Secretary will have the time to devote his attention to the
gathering of information and arranging for the handling of cases of unauthorized practice.
It is proposed to revitalize the committee on placements. There is a
real need for a clearing house between the newly admitted lawyer and the
office of the practicing attorney. The voluntary committee on placements
has lhid a good foundation, but the detail of the work can only be properly
handled through the office of the Executive Secretary, and records and clearance methods will be now arranged in that office.
It is proposed to provide more legal institutes on subjects that are of
primary interest to the practicing lawyer in the different localities of the
State. The American Law Institute will now assist with programs, and the
Secretary's Office will be able to arrange appropriate times and programs
for the local Bar Associations.
It is proposed to continue the work of the prcscnt Committee on Revision and Standardization of Forms. The Committee has been working for
the past year on all of the obsolete forms now in use throughout the State,
but it has been hampered in its work through lack of secretarial facilities
and inability to gather togcther all of the obsolete documents. The Secretary's Office will handle these details for this Committee as well as all other
Committees.
It is proposed to continue all of the present committees and activities
of the Association, and to increase the effectiveness of those Committees
and activities.
Cost
As we all realize, the dues are now $5.00 per year. In effect, those dues
are wasted through ineffectual application, for such small dues must be
spread so thin that no real object can be accomplished with them.
The program outlined above requires an increase in dues. The Board of
Governors has approved a proposed amendment which in substance will
authorize the Board to set the annual dues at a sum not to exceed $15.00
per annum. The Annual Convention will be called upon to vote upon that
proposed amendment.
It is believed that the. entire program outlined herein can be carried
out at the present time with dues of $12.50 per year.
This program is vital to the Association. The Members are urged to
give it their individual particular attention prior to the Convention.
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"Stick to Your Last!"
By

KENNETH DRAPER

President, Detroit Real Estate Board. This very excellent piece of
advice is reprinted by permission from The Detroit Lawyer, monthly
publication of the Detroit Bar Association, June 1947.

It seems to me that lawyers are something like orchids-they come in
different sizes, shapes and colors-often expensive. I have never noted a
lawyer "type." Persons engaged in the real estate business of necessity have
to deal with lawyers. I am glad that this magazine is called The Detroit Lawyer because I never have been sure whether it was considered best to use the
term "attorney," "lawyer," "counselor at law," or what. There have been
times when I was quite sure "or what" was most fitting.
Let me say quickly that realtors respect and like to work with lawyers.
Most lawyers appear to us to be fine fellows, sincerely doing a good job. I
also want to say that I know more realtors than I do lawyers, and I know
that most realtors are fine fellows, sincerely doing a good job.
When starting in what was then generally referred to as the "real estate
game," some 27 years ago, I was solemnly -told many times, "When a lawyer
gets into your deal, you are really in trouble."
Today most realtors are pleased to have their principals represented by
an attorney and usually suggest that a lawyer be engaged if the buyers or
sellers have not themselves taken the step. Certainly real estate deals closed
with experienced lawyers run more smoothly than otherwise. A competent
lawyer understands what it is all about and reassures timid and inexperienced
clients when they are confused and doubtful.
Of course, we have to contend with some legal giants who seem more
concerned with who is going to write the fire insurance than the drawing of
the deed, but they are few. Even rarer are the counselors who are also licensed
real estate brokers and want a piece of the commission.
A busy realtor sees a rather variegated parade of attorneys pass through
his closing room over a period of years. Men from big-name offices are usually
thorough and rather easy to get along with. Attorneys who operate one-man
offices are, as one might expect, more often individualists and sometimes hard
to push to an early consummation of the transaction.
To be perfectly candid, some of them are procrastinators; others are too
busy and hard to find when you want them. On the other hand, some are
quick on their feet and resourceful. Neighborhood lawyers are occasionally
hard to handle beca.se they don't want to leave their offices to close deals
downtown. This is understandable as each such deal may mean half a day
away from their office.
Occasionally we meet a man whose experience has not included much
conveyance and he can be difficult. Sometimes we have to contend with a
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legal mathematician who consumes literally hours proving that January has
31 days and so the rental adjustment based on a 30-day month has to be
changed. He saves his client 79 cents and I hope doesn't charge him more
than $1.79. Then there is the ingrate you recommend to your customers, and
the recommended attorney throws stones in your path and makes a big fuss
about nothing to impress his new-found client, and almost gives you heart
failure for fear you will lose the deal.
Like a good physician or a good auto mechanic, a good lawyer is a wonderful person to have on tap.
A realtor's idea of the qualities that make a good lawyer are:
1. Knowing his business,
2. Thoroughness without being picayune,
3. Speed with safety,
4. "Sticking to his last"--the legal aspects of the deal.
While most realtors, of course, gradually grow to be familiar with deeds,
land contracts, abstracts, etc., it is my observation that the best informed
realtors run for a lawyer when they are buying or selling with their own
money.
From time to time I have noted a jealousy on the part of some lawyers
who seem to resent the commissions earned by realtors. Take the case of an
attorney who called our office (Lambrecht-Kelly Company-plug). This attorney represented an estate that he was anxious to close after seven years of
trying to liquidate its assets, mostly real estate. During the seven years the
value of the various parcels of real estate bad declined more than 50% from
the original appraisal value, while the legal mind had endeavored to judge
the market-not too successfully. The legatees were demanding action.
Through a combination of knowledge, effort and good fortune, the real
estate was sold within 30 days and the realtor collected his commission of
$1,000 on the final of three sales as it was closed. Mr. Lawyer was in bad
humor as he closed the deal and commented on the fact that the realtor had
collected more for his 30 days' work than the lawyer could charge for seven
years' attention to the estate.
Draw your own conclusion. Mine is that he should have had the help
of a good realtor during the first year.
Some practicing lawyers seem to fancy themselves as real estate experts,
and as real estate managers. From what I have seen of them, they are either
neglecting their own businesses or they have not been able to make a living
in their own line, which doesn't necessarily indicate that they are real estate
experts.
Currently the legal profession and the realty fraternity have but one
controversy, and it no doubt will be settled amicably some of these days.
What so-called "legal papers" may a realtor properly prepare? The
preliminary sales agreement?
I would say yes, although I realize that the preliminary agreement is ac-
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tually the deal itself, and an attorney handed an executed sales agreement in
good form and signed by buyer and seller can't do much for his client except
see that the terms are carried out as agreed. However, as a practical proposition, buyers would lose good opportunities to buy and sellers, to sell if they
did not act when the iron was hot and the other fellow ready to act. Minds
may meet while parked in front of an offered property, or in someone's kitchen
at 11:00 P. M. I have even heard of deals made in a bar room, and who
would expect to find a lawyer there? A day or even several hours' delay
might mean that someone else would get the property that your client especially wanted or needed, or a seller client might lose a buyer such as he
might not find again.
Preliminary agreements for the sale of real estate seem to belong to the
real estate business just as agreements to purchase a car belong to the auto
salesman, and signing a title retaining contract belongs to the furniture business, and signing the bank notes with all that small printing belongs to the
banker.
Beyond the preliminary agreement I don't think the average realtor
cares much who draws the rest of the papers--except the commission check,
of course.
The realtor wants the papers right, to be sure, and many realtors know
more than you might expect about those papers through years of experience
in dealing with peculiar and unusual situations and people-including lawyers.
I believe that I express the opinion of all realtors when I say that they
do not expect nor want to be paid for drawing legal papers of any kind,
nor do they wish to offer legal advice of any kind, to anyone. In most realtor's
offices, with which I am familiar, land contracts, mortgages, deeds, leases, etc.,
are often drawn for-submission to the attorneys present when deals are closed.
The realtor would be more than pleased to have the attorneys concerned
draw these papers, but as a rule things are expedited by having them prepared in his own office. If one of the attorneys offers to draw them-that's
fine, but actually isn't it true that lots of moderate income clients would
resent the extra charge necessary? We who deal with small home purchasers
find that many people of meager means would rather take any legal chance
than pay a lawyer over $35.00 They tell us just that. We sometimes have
to browbeat customers into taking an abstract to a lawyer for examination,
and then they ask if we don't know a $5.00 lawyer. We don't.
Realtors for the last quarter of a century have worked hard toward improving their ethics, ability and standing in the community. I believe that
they have made substantial progress. Problems connected with the ownership
of real estate have become more and more complicated. The tax questions
involved require consultation with attorneys and accountants, and I think
that when an attorney has a tax question involving real estate values and
the disposing of the property, a realtor should be consulted, at a fee commensurate with the time and knowledge required.
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Now it appears that lawyers and realtors do and should benefit, and their
clients should benefit from a wholesome reciprocity. The realtors strongly
advocate that buyers and sellers of real estate retain legal counsel, and I believe that lawyers having clients who have real estate to sell, lease or manage
usually refer their clients to relators who are experienced in such transactions.
Following are the qualities that a lawyer should look for in a realtor:
1. Knowing his business,
2. Thoroughness without being picayune,
3. Speed with safety,
4. "Sticking to his last"-real estate.
In conclusion, let me say that no one knows better than a realtor that
the services of a good lawyer, and I mean good, are well worth the price
when you need him.

Legal Institutes
The Legal Institute Committee of the Denver Bar Association has tentatively scheduled four institutes for the coming year. The first legal institute
will be devoted to problems under the Wage Hour Law and Labor Management Relations Act. Speakers will be announced later and the committee
hopes to present outstanding attorneys in their respective fields representing
government, management and labor.
The institute will be held in the auditorium of the Telephone Company
building on November 20, 1948, at 9:30 a.m.
The committee wishes to publicly express its appreciation to the Mountain States Telephone and Telegraph Company for its courtesy in making
this auditorium available and also to Brock, Akolt & Campbell for their
assistance and cooperation in helping the committee complete these arrangements.

Personals
E. KELLEY has removed his law office to Suite 1217 First National
Bank Building, Denver, TAbor 4141. Mr. Kelley is also a member of the
Nebraska Bar.
DONALD

FRANKLIN A. THAYER has moved his office to Suite 250 Equitable Building.
His new phone will be AComa 1731.

W. DAVID MCCLAIN and EDWIN A. WILLIAMS, formerly located in the
Midland Savings Building, have removed their offices to Suite 250 Equitable
Building, AComa 1731.
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Administrative Law-Problem Child
By the HON. E. BARRETT PRETTYMAN
Associate Justice, U. S. Court of Appeals for the District of Columbia. Reprinted by permission from the Journal of the Bar Association of the District of Columbia, June 1947.

Your chairman's generous reference to the happenstance that this Section
was conceived during the year of my turn as president of the Association,
gives the reason for my place on this program. Some recognition was due the
venerable putative progenitor of the present lusty outfit. As a further pre,
liminary, I take it that we all understand that nothing that I may say has
the slightest relation to my position on the bench. I am not, of course, speak,
ing for the court, and I shall say nothing in any official capacity. My interest
here is that of a retired fellow practitioner and a former administrative official,
concerned in the problems which we all have and in which we take such
great delight.
We are in the midst, perhaps in the precise crisis, of the development of a
great field of law. It is not too great exaggeration to say that the development
of administrative law is akin to the development of equity in importance.
That development poses problems.
I have a very simple thesis to present. It is that there are vital problems
of a procedural nature in the field of administrative law, -that they are best
solved by a cooperative effort of the agencies and the bar, and that yours is the
organization which ought to lead the way.
Let us state some premises. They are trite. The administrative agencies
are essential features of a government designed and equipped to govern a
complex economic society. They are, therefore, permanent. So it is idle to
rebel against them or to protest their existence. To be a little more direct, or
perhaps we might say "earthy", about it, the administrative practitioner should
be the last of all humans to complain at the fact of administrative agencies.
His concern should be for perfection of the system and hence its more certain perpetuation and expansion. We discuss the problems, not in criticism
but constructively as subjects of interest, both theoretical and directly practical.
We do have problems. Some of them are procedural. I have said that
they are vital. Too many people in the administrative field say that merely
procedural matters are of little importance. They are wholly wrong. In the
first place, many things which our people hold most precious are procedural.
Due process of law is one. Trial by jury is another. A search warrant is another. Ceremonies are merely procedural, but some of them, such as taking
an oath of office, or getting married, are pretty important.
Not only is that so, but a major part of the public appraisal of govern-
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ment activity is based on procedural considerations. If a judge proceeds with
care and deliberation, in calm order, people generally trust him. When stress
comes they support him. If a judge is impatient, disorderly, uncertain, people.
generally do not believe in him as a judge, even if his answers on substantive
matters are right. Curtis Bok, in his "I too, Nicodemus", says that impatient
judges ought to be impeached. It is true in all phases of life. If the clerks in
a store are discourteous, people do not trade there except for the most compelling reasons. The goods in a shop must be superlative in quality and almost
unobtainable elsewhere to attract customers in the face of discourtesy on the
part of management and salesmen. "The public be damned" is an impossible
premise for successful activity in this country, in purely procedural matters
as in substantive matters. It applies in business, in the professions, and with
equal force and weight in government.
Of course, I am not minimizing the vital value of substantive policy,
program and rulings. But we can put it down as a certainty that if the administrative agencies, or an administrative agency, is defective in its adjective
aspects, or if it appears to be so, it is headed for public condemnation. Joe
Doaks comes before the agency for something and gets pushed around, or
forms a low opinion of the proceeding itself, and he is just as mad as he is
about an adverse decision; and usually he is much more vociferous about it.
He proceeds to tell all and sundry about what strikes him as not fair. If an
umpire "calls 'em quick and as he sees 'em," Joe may yell and gripe, but in
his heart, and when things get rough, he support that umpire. But if the
umpire delays and is generally inefficient in reaching a decision, Joe has no
use for him whatever, no matter if his decision is right. So I proceed from
the general premise that the procedural aspects of administrative action, the
same as any other action, are of prime importance-in fact vital.
I shall not attempt a list of our problems and shall mention only three.
The first is our professional craftsmanship as lawyers. By craftsmanship I
mean the ability to write pleadings and briefs, to examine witnesses, to cross
examine them, and to introduce testimony. The fact is that our profession as
a whole is woefully deficient in craftsmanship. We pay little or no attention
to it, either in our processes of education or in our practice. I would not overemphasize practice courses to the detriment of substantive law, but I do
think that we ought to teach law students not only how to write a will, or
a contract, but how to write one well. We teach them all the psychological
principles underlying judicial proof, but we ought also to teach them how to
ask questions, directly, succintly, and accurately. Hundreds of lawyers are
trying cases upon the general theory that anybody can try a lawsuit. The
result is that we take weeks to try issues when a few hours would readily
suffice. Justice often miscarries in such process. There is something to be
said for the British system of barristers. Francis Wellman says that an experienced trial lawyer will require at the utmost not more than a quarter of
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the time taken by the most learned inexperienced lawyer, and moreover will be
more likely to bring about an equitable verdict which may not be appealed
from at all, or, if appealed, will be sustained by a higher court. It is true.
Other professions pay great attention to craftsmanship. Doctors have
to undergo long internships before they are turned loose on the public.
Preachers have to preach sample sermons in the course of their education.
Engineers do not let a graduate fresh out of school go to building bridges and
structures without senior supervision, and the tests of their ability are practical tests. I truly believe that if we lawyers learned how to do most efficiently
the things we do, whether it is to write a contract, construct a bond issue,
draw a will, examine a witness, write a brief, or make an argument, the
administration of justice would achieve a major advance in this countryperhaps even the critical advance necessary to the preservation of system.
We here are not interested in court trials. But the lack of craftsmanship,
so generally prevalent in our profession, is a.characteristic of our administrative proceedings. And in those proceedings the need of skillful trial technique
is even more acute than in the courtroom. In the first place, the matters being handled are vastly more complicated than ordinary lawsuits. Hence a
mixup is worse, and the truth is harder to find. In the second place, the
administrative agency is promoted as an instrument of efficiency, and if it be
not efficient, public criticism comes quickly. When we as lawyers, by lack
of technical skill, so delay disposition of disputed cases as to prevent efficient
operation, we are threatening injury to' the system we ought on all accounts
to be protecting. And when I say "we lawyers" I mean attorneys in both
Government and private practice. In the third place, the ordinary rules, such
as the rules of evidence, or pleading and the like, which, whatever else is
said about them, certainly tend to keep a semblance of order, are relaxed.
The skill of counsel becomes one of the chief preventives of chaos.
May we be a little more specific and consider separately the phases of
our procedure in disputed cases? They are the presentation of direct evidence, cross examination, a brief and an argument. The results of defective
craftsmanship in these matters are days and weeks of wasted time, volumes
upon volumes of records, dollars and dollars of expense, and total uncertainty
as to the outcome.
The difficulty in the presentation of direct evidence comes in major part
in the lack of preparation in the mechanics of the hearing. I sat once in an
administrative proceeding in which a young lawyer introduced over 200
photostats of individual letters, one at a time by individual identification by
a witness over a period of days, after opposing counsel had offered to stipulate the identification of the whole batch in a blanket stipulation. The young
lawyer said that he chose to try his case in his own way and would appreciate
no suggestions. On the other hand, I once looked with joy at a record where
counsel said to a witness, "You have prepared a study upon such-and-such a

216

DICTA

subject in relation to this company? Did you incorporate a narrative statement explaining the computations? Do you adopt the statement and the
computations as your sworn testimony? Is this it? I offer this exhibit. Take
the witness." Copies of the study had long been furnished opposing counsel,
and cross examination could have proceeded at once and directly at the controversial items in accordance with a well and carefully designed cross examination with a purpose. It is quite a chore to prepare adequately the presentation of direct testimony, but we ought to be required to do it. It is
amazing how quickly and how accurately a skillful examiner can draw a
word picture from a witness, even of a complicated subject.
I know that lawyers are trained to believe that questions and answers
on one small topic at a time constitute the only method of proceeding in a
formal hearing. I suggest to you that that may not be so in administrative
hearings. We are not before a jury or before a trial judge who must decide
the case largely upon what he hears and has not the time to analyze great
masses of evidence or to wait for such analyses. The examiner, or board, or
commission does not make findings from what he or it hears. The findings
are drawn from the formal written record. Our proceedings have three
essentials: First, all the evidence placed in a formal record; second, full
opportunity to dispute items of evidence by cross examination or by contradictory evidence; and, third, an analysis and summary of the evidence, either
in the form of proposed findings or in the form of a statement of facts, so
that the formal evidence is accurately directed at the issues in dispute. Our
object is not to convince a listener, or to mold a decision instanter. Our object
is to convince reader and to shape a decision which will be fashioned from a
stenographic record and documentary exhibits in an unhurried analysis and
assembly. Our administrative hearings differ from the usual court proceedings
in these important characteristics. We ought to discard the mechanical limitations of the one and design an efficient system of mechanics for our type of
proceeding. An administrative proceeding offers no prizes for histrionics, it is
the building of a wall, brick by brick.
One respect in which our presentation of evidence is particularly
deficient is our handling of voluminous statistical data. We have it in
exhibit form, and then we spend hours and days having a witness read long
figures into the stenographic record from the exhibit. I do not know the
best way to do it, but I do know that a well-prepared exhibit, plus a narrative guide, either oral or written, showing how to find one's way through
the exhibit, is a completely sufficient method. I also know that the way we
generally do it now is an outrageous waste of time and money and the very
antithesis of efficiency. And I also know that if we tried we could devise
a method for handling such evidence efficiently and sensibly. The critical
feature of statistical data is.
the summary linking it to the issues. Most of
the bulk of it is superfluous.
Another point at which our technique in the presentation of evidence
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is askew is in the proof of a scientific fact. We have many controversies over
scientific facts in administrative proceedings-wave lengths, car safety, electric energy, rate at which ice melts at certain temperatures, and innumerable
others. Our method of proof is for one side to employ an expert and have
him answer questions. Then the other side employs an expert who testifies
to the precise contrary of the first expert. And the same process repeats.
The examiner, or the commission, then does the best he or it can to figure the
truth from the direct contradictions. It does seem that in an age of complicated scientific facts, with plenty of learned folk who know accurately and
fully what there is to know about these facts, the legal profession ought
to be able to devise some technique of proof which would insure that
decisions of disputed cases involving scientific facts or theories are upon
an accurate basis.
Although we are deficient in our craftsmanship on direct examination,
we are much more so on cross. A cross examination without plan or objective is not only useless but is a positive impediment to the administration of
justice. All of us have known so-called cross examinations to go on for days

and weeks when, as a matter of fact, nothing was occurring except an argument, more or less acrimonious, between witness and counsel. The practice
is so general as to be, in my opinion, a major problem. It exists both in
Government circles and at the private bar. I teach my class at Georgetown
that the rule as to cross examination of experts is "Don't", that there are a
few welldefined exceptions to that general rule, and that unless the situation
falls within one of those exceptions, they should not indulge in cross. Perhaps
the statement is too strong, but I believe it to be true.
The problem of cross examination is particularly acute in administrative
proceedings, because there we deal so much with experts in complicated

fields. I have never known an expert to change his view because of a cross
examination. I have never heard of one doing so. And Mr. Wellman says
one never does. A cross examination may serve to throw into relief the
weaknesses of his material, his knowledge or his reasoning, or it may supply
the basis for impeachment of his credibility but he will never change his
mind on the witness stand. Nevertheless, the great majority of lawyers go
into a cross examination with the idea that they can argue or harass an expert
into changing his answer. That is a complete waste of time. Of course,
before a jury, the passing impressions created by a great actor in cross
examining a witness may serve some useful purpose. But in the administrative practice, we are addressing ourselves to a cold, impersonal stenographic
record, from which the examiner, or board, or commission will, in deliberate
fashion at some later time, extract the facts. It is poor craftsmanship and
a definite drag on the process of adjudication to indulge in cross examination
without a plan or definite purpose.
Just a word about craftsmanship in briefs and argument, although a full'
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evening could be devoted to the subject. Every disputed case consists of
issues. The agency or the court must decide those issues, and when the
issues are decided, the general result is automatic. Good craftsmanship on
the part of counsel in brief or argument consists of defining with precision
those issues, assembling the evidence pertinent to each, and then stating a
process of reasoning from the pertinent data to a conclusion. Do you think
that most of us follow that obvious procedure? We do not. Generally speaking, we write, or worse yet merely dictate, a discussion of the case, a general
plea for justice, or mercy, an allegation in vehement terms that our opponent
is in error, and top it off with a few selected sentences torn bodily from all
context in some cases or textbooks. We make statements of points, such as
"The court erred in failing to grant a new trial" or "The commission erred
in finding a rate base of $10,000,000" or "The findings are without substantial evidence in support." When we make this last point, do you think
that, generally speaking, we lawyers assemble whatever evidence there was
in support of a given finding, then state what necessary evidence was lack,
ing, and then proceed in discernible thought processes to show that the evidence present was not substantial in the absence of that which was lacking?
We do not. It is sad but nevertheless true that as a class we do not argue
cases. That is, we do not start with a stated material and proceed in some
ordered mental processes to a conclusion. We generally write and speak
discussions of the subject, treatises, or just plain pleas.
The second problem I submit to you as besetting the administrative practice is more difficult to state. Justice itself is substantive. But the administration of justice is procedural. Americans have a definite conviction upon
that subject. It is not theoretical. It is composed of exceedingly simple,
practical elements. The essentials of the American concept of the administration of justice ar" (1) that opportunity be afforded to present evide nce of
the facts, (2) that the facts be found exactly as they actually are, to the best
of our ability to ascertain them from the evidence, and (3) that the applicable
rules be applied, without deviation,. to the facts as found. It is just as simple
as that.
Much has been written and spoken to the general effect that administrative agencies, or some of them, do not comply scrupulously with those simple
rules. It is said vigorously and repeatedly that some agencies find what facts
they please, on the barest shadow of evidence, and reach whatever conclusion
they have predetermined.
I have no word to say as to whether such allegations are or are not
true. My proposition is that the administrative agencies must comply with
those simple elements, and not only must they comply but it must be apparent
to all who see their work that they comply. It is necessary for the existence
of the agencies that they protect themselves, and that we, as practitioners
before them, protect them from any reputation of being arbitrary. The
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course of any agency to the contrary is to the detriment of all agencies, and
of us.

Torches can properly be carried in the process of fixing policies and
programs, when substantive principles are being determined. Such principles
can be debated in the abstract and tested upon reason, or theory, or experience.
If an agency adopts erroneous principles or program, that is the concern of
the whole of the executive branch of the Government and of the Congress.
But on the other phase of administrative agency work, that is, in the application of those principles to individuals, no torches can be carried. That is
where the greatest danger lies. The process of dealing with the individual
and his rights in a disputed matter must accord with the American concept
of the administration of justice.
In the first place, our whole concept of law is that reason should control
human conduct. Professor Thayer (3 Harv. L. Rev. 143; 4 id. 157) said it
thus, "But as we use the phrase 'trial' . .. now, we mean a rational ascertainment of facts, and a rational ascertainment and application of rules. What
was formerly 'tried' by the method of force or the mechanical conformity
to form, is now 'tried' by the method of reason." In the second place, our
political concept as embodied in the Constitution is "due process of law." And
by that phrase we mean a process in which facts "are found as thcy are and
rules are applied to the facts :as thus found, with cold-blooded objectivity.
The proposition I have put can be conclusively demonstrated on either
of the two foregoing bases. But of still greater practical importance is the
fact that the public will not permit the continued existence of any agency
of government which in its estimation is not fair. That is just a simple
political fact. I put it as a scientific certainty that when the people of this
country become convinced that a given agency, or officer is arbitrary, or
unjust, or unfair, that agency or' person is doomed. Congress will surety
obliterate it. You can pick your own examples. Prohibition was perhaps
the outstanding one. The people did not repeal the 18th Amendment because
they wanted liquor back. They could have brought back such liquor as they
needed by some controlled method. They wiped the whole business out
because the enforcement of the law was so outrageous that gradually it
became a scandal. There are other instances where the substance of the
law is uncontroverted in excellence but the methods of enforcement have
led the people to destroy the whole business. You may think of examples
where the conviction got abroad, however, unjustly, that an agency did
not find the facts as they really were, or was not wholly objective in
applying the rules to the facts. Those instances stand as tragic warnings
against the appearance or the reputation of arbitrary action. On the other
hand are those agencies which have built up over the years reputations of
cold-blooded objectivity in disputed cases, and when the storms came and
beat about their heads, the public came to their support. When that hap-
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pened, hardly a corporal's guard was in the opposition when the issues were
drawn. You can hardly exaggerate the importance of a conviction on the
part of the whole public that when a dispute is submitted to a given board
or commission, no matter whether the parties be great or small, powerful
or important, the facts are found exactly as the evidence shows them to be
and the rules are applied to those facts with unvarying objectivity. The
validity of policies and programs can be discussed and debated upon a high
plane and with reasoning. They are political matters, or matters of substantive law. But the public will have no part of arbitrary administrative
action as it sees it. Its dealing in such instances is ruthless and oftentimes
tragic.
And to comply with the requirements is such a simple matter. Over and
over again we hear arguments and protestations about why a hearing was
not granted. In 25 years of administrative law, inside and outside the Government, I assure you that I have never heard a good reason for not having
a hearing in a dispute, and I have never known an instance in which any time
was saved by not giving a hearing.
The public mind is a strange instrument. The science of governmental
regulation and of law enforcement is a complicated and fascinating study.
Many characteristics of public thought which are dramatic and maybe
alarming, are superficial. For example, a mere gripe is not a real objection.
And pressure groups are often infinitesimal in public influence. But there
are certain fundamentals which are as invariable as scientific truths. People not
only do not relish unfair treatment for themselves, but they resent it for their
neighbor. And they not only resent such treatment against their neighbor,
but they resent it in his favor. If an American learns of a favor unjustly
bestowed upon another person, even one he does not know, he resents it in
the same sort of way he resents an unjust imposition on another person. The
essence of success in government regulation, or of any law enforcement, is
public approval of the conduct of the administrator. You cannot hire enou~gh
agents to enforce a law in this country, if the public does not approve that
enforcement. By approval I mean fundamental approval, not spasmodic or
vociferous acclamation. If the public does not approve, witnesses will not
cooperate, juries will not convict, observers will not report violations, and
every Tom, Dick and Harry will make a point of ignoring the law or regulation just for the principle of the thing. And finally Congress gets around
to it. Therefore, wise regulation is based upon the simple conduct of coldblooded objectivity which creates a public confidence and approval, an unshakable rock upon which to stand. In and of itself, that approval results
in law observance.
I urge upon you the vital necessity of a rigid compliance by all administrative agencies of the simple and easy fundamentals of what the American
people consider the proper administration of law.
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The third problem which I should like to state is the necessity for a
proper coordination between the administrative and judicial functions in
these matters. I do not speak in favor of greater judicial' review. Neither do
I speak from the standpoint of the courts. I do not think that the courts
want to venture farther than necessary into the technical and complicated
questions which arise in the administrative field. I speak from the standpoint
of the agencies. The fact is that the public distrusts any officer or agent
who does not want his action to be subjected to scrutiny. I do not think it
an accident that the most reviewed of all administrative agencies, the Bureau
of Internal Revenue, which deals with the most universally unpopular of
all subjects, taxes, has a place of unshakable stability in public estimation
and support, whereas agencies with more popular functions but which successfully prevented provisions for review, have been shattered by storms.
There is a public confidence in the mere fact of the possibility-of review. Wisdom on the part of the agencies would dictate an insistence by them upon
the easy availability of judicial review to the extent necessary to prevent the
possibility of arbitrary or unjust action. An insurance for the people against
arbitrary action by the agencies is at the same time insurance for the agencies
against arbitrary action by the people. Of course, the problem has been
largely settled by the Administrative Procedure Act. My proposition is
that we ought to lay the debate to rest, for the greater benefit of the agencies
and the practioners before them.
And now where does all this leave us? Well, there are two methodsof solving mutual problems upon which there are conflicting views. The first
we might call the antipathy method, or the ordeal by contact. Mostly we
have been following that method. On the one hand the bar has been crying
aloud that the agencies want to set up administrative obsolutism and to
destroy our system of government, to obliterate the rule of law. Well, I have
known a lot of administrators. One day Joe Doaks is practicing law like
the rest of us. The nex t day he is Mr. Commissioner, or Mr. General
Counsel. And the next day he is Joe Doaks again. He doesn't change so
very much in the process. One day he is whooping itup for his client, a
bricklayer, or a merchant, or a broadcasting company. The next day he is
whooping it up for his client, the Secretary of Agriculture or John Q.
Public. Of course, there are some crackpots in the agencies, about the same
proportion as there are at the bar, I think, or in any healthy community.
And there are some radicals who would like to tear down the whole structure, but again I think the proportion in the agencies is about the same as
that among members of the bar, or in a normal community. But neither the
crockvots nor the radicals are long-time major problems. Mostly the real
trouble is twofold. One is an excess of zealousness. It is a normal human
characteristic You never saw an expert on tuberculosis who didn't think
everybody had tuberculosis, or at least ought to be x-rayed for it; or a vegetarian who didn't think eating meat was a terrible evil. Specialists have enor-
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mous ideas on their respective subjects. The other trouble is that an expert
knows he knows more about his subject than does anybody else. If left
entirely alone, without supervision, he could handle that field to exquisite
perfection. And maybe he could.
At any rate, much of the bar is disturbed and curses roundly at the
agencies which contest any semblance of a check on their activities.
On the other hand, some agencies are vociferous in proclaiming that
the bar is unprincipled, and selfish to boot, and wants to interfere with the
efficiency of administrative action, to block dire unpleasantness to their clients.
To tell the truth, there is much basis for the charge. But it is not the utter
truth. The bar is conservative. It is the 'most jealous of all groups in protection
of those rights spelled out over the centuries in the people's struggle against
governmental tyranny. But mostly the trouble is that the lawyers seldom
get together on a non-client basis and approach a problem in the detached
viewpoint of which they are capable.
On the whole, the solution of mutual problems by non-cooperative antipathy gets exactly nowhere.
The other method we might call the cooperative approach. It has
been tried with tremendous success in other fields of the administration of
justice. Every federal circuit now has an annual conference of judges and
lawyers for the discussion of mutual problems. There is a committee in
every state, sponsored by the American Bar Association, for the improvement
of the administration of justice, and composed of judges and lawyers. Chief
Justice Laws is chairman of that committee in the District of Columbia, and
he has recently added laymen to the group. I well remember the pleasure
everyone involved received from mutual conferences on procedure between
the Bureau of Internal Revenue and th American Bar Committee on Taxation. I also remember what mutual benefit followed when our local Public
Utilities Commission called in representatives of the local bar to assist in the
preparation of rules for its procedure. I believe that the Interstate Commerce
Commission did the same thing. The new Federal Rules of Civil and
Criminal Procedure were drafted largely by practitioners at the bar.
What have we here? On the one side, all, or almost all, the federal
administrative agencies are here in Washington. On the other hand, in this
Association are practitioners who are specialists in practice before every
agency. All these people live here. They do not have to be assembled from
vast distances or confer by correspondence.
What could they do? I am not going to suggest. If enough of you are
interested in the matter to take it up, you will think of plenty of things. If
you are not interested, nothing will be done anyhow. But I don't mind
supposing a little.
Suppose, first of all, that we could coordinate the thought and experience
of all the agencies, and of all the various sorts of specialty practitioners, not
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with the idea of producing a uniform system of procedure necessarily, but
with the idea of improving the procedure of each by composite suggestions
of all.
Suppose a joint conference were arranged as an annual event, composed
of representatives of all the agencies, or such of them as wanted to join in,
and a selected group of delegates from this Section, for the joint consideration
of problems in administrative procedure?
Or suppose the Attorney General- here should institute such an administrative conference, and invite the bar to participate, as the Judicial Conferences do?
Or suppose a joint committee were established, composed of fifteen or
twenty of the general counsel of the agencies and their representatives, and
the same number of practitioners, the function of the committee being to
formulate recommendations for the improvement of administrative procedure?
Now that I come to think of it, it wouldn't be such a bad idea if Attorney General Clark were to institute as a permanent organization an Attorney
General's Committee on the Improvement of Administrative Procedure.
Or suppose the American Bar Association put its weight behind such
a program and sponsored a committee to be operated by this Section, or in
cooperation with this Section?
How would such efforts be started? I suppose by the appointment of
a committee of this Section to wait on the Attorney General and the several
agencies; or upon the heads of the American Bar Association.
Or suppose this Section prepared and published a book or series of
pamphlets, done with great care, and the cooperation of invited participants
from the agencies, on the practical features of administrative procedure and
its peculiarities? "How to prepare an administrative case for trial," "How
to ask questions on direct," "When and how to cross examine," "How to
get a document into a record," How to handle statistical information,"
and so on.
Or suppose this Section instituted a seminar to be held every year with
experiment practitioners to lecture on and demonstrate the purely practical
side of procedure?
Is all this too ambitious a program? Maybe so, but these are big issues
and this is an able body of men
REMINDER TO ALL MEMBERS of the Denver and Colorado
Bar Associations:
The annual Colorado Bar Association Convention will be held at the
Broadmoor, October 14 and 15. Plan to attend, as a very interesting, educational and entertaining program has been arranged.
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Milwaukee Bar Association Follows Up Action of Wisconsin State Bar Association in Approving Certification
of Legal Instruments
In June of 1947, the Wisconsin State Bar Association at its annual
convention went on record as approving of the practice of having attorneys
certify legal instruments which they prepare.
A subcommittee of the State Bar Association Committee on Unauthorized Practice of Law, consisting of Mr. Adolph I. Mandelker and Mr. John
M. O'Brien of Milwaukee, has been instrumental in implementing the above
policy of the State Bar Association so far as the activities of the Milwaukee
Bar are concerned.
At their instigation the Executive Committtee of the Milwaukee Bar
Association adopted the following resolution at its meeting on December
11, 1947:

"RESOLVED that, in accord with the resolution unanimously
adopted by the Committee on Unauthorized Practice of Law, the Executive Committee of the Milwaukee Bar Association recommends to its
members that all deeds, mortgages, wills, contracts, and other legal
instruments be certified by the attorney drafting the same in the manner following:
'I hereby certify that I drafted this instrument.

Attorney at. Law'."
The recommendation necessarily is submitted on a voluntary basis but
it is hoped that Milwaukee attorneys will accept the idea enthusiastically
and develop it into standard practice. After receiving the endorsement of
the State Bar Association of Wisconsin at its annual meeting this year, the
plan is being promoted throughout the state through local associations and
at regional meetings.
Overtures are being made to legal blank companies to add the certification form on all of their blanks for use by attorneys. Rubber stamps are
available now at most stamp companies and can be used on printed forms
as well as on all other documents. Otherwise every secretary is to be instructed to type the certification form on all documents as a matter of course.
All attorneys should be proud to certify all instruments which they
draft. The practice not only will make the layman think twice before attempting to prepare a legal document but it will insure greater care on the part
of attorneys. There are many other advantages, among them being the
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ir.,portance of knowing who drew an instrument when corrections are
needed or when questions of construction arise.

The above article was published by the American Bar Association Committee on Unauthorized Practice of the Law, in the Unauthorized Practice
News, Fourth Quarter 1947, Vol. XIII, No. 4.
The Committee on Unauthorized Practice of the Denver Bar Association has studied and discussed the above resolution and is unanimous in its
endorsement. Expressions of opinion from attorneys throughout Denver
and Colorado are solicited. Please address to Wm.Rann Newcomb, chairman of the committee, 722 Symes Building, Denver, Colorado.

Admitted to a Higher Court
JOHN H. GABRIEL died August 5 at the age of 86 at his home in Denver

after an illness of three weeks. He was born in Postville, Wisconsin, February 4, 1862, and attended public schools in Wisconsin and the University
of Wisconsin Law School where he graduated in 1887. He was admitted
to the Bar of Wisconsin the same year. He then taught' law school in
North Dakota for two years and moved to Denver in 1889. He was associated with J. Warner Mills and assisted him in the pieparation of Mills
Annotated Statutes. He was clerk of the judiciary committee of the senate
of the Ninth General Assembly and had a hand in drawing up many of
Colorado's important laws. He served for several years as secretary to the
State Board of Corrections and the State Board of Pardons. He was active
in the Masonic organizations and held a number of offices and high degrees.
S. LARGE died August 21 after an extended illness at the age of 83.
He was born in Elizabeth, Pennsylvania, in 1865 where he attended public
schools in Washington and Jefferson College, from which he graduated in
1885. He attended Denver University School of Law and was admitted to
the Colorado Bar in 1894. He was an ardent golfer and was a member of
the committee that designed the City Park links. He retired from the active
practice three years ago.
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